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INTRODUCTION TO THE SCRIPT

This document contains a “script” of the Colorado Lawyers Committee Mock Trial.  Except for the Judge’s Introduction and Statement of Facts, the script is not a verbatim transcript of the Mock Trial but is only a suggestion for individuals who play the roles in the trial.

The Mock Trial takes at least two hours of uninterrupted time to complete.  The trial begins with Opening Remarks designed to introduce the students to the exercise.  These are followed by a Judge’s Introduction which sets the stage for the trial.  The prosecutor and defense attorney then each have 10 to 15 minutes to conclude the Voir Dire.  The judge then reads the Statement of Facts and Jury Charge, after which the attorneys make their Closing Arguments.  The students are then divided into small juries (6-10) to deliberate their verdict with the assistance of a facilitator.  Jury deliberations should take approximately half an hour.  Once deliberations are complete, the class reconvenes and jury forepersons announce their verdicts to the whole group.  The final stage is a group discussion of the trial and Colorado’s hate crime law.  

OPENING REMARKS

Introduce the Colorado Lawyers Committee and the Task Force

Today’s Mock Trial was developed by the Colorado Lawyers Committee’s Hate Violence Task Force.  The Colorado Lawyers Committee is a group of 43 law firms in the Denver metro area committed to improving conditions for children and the underprivileged.   The lawyers and others who donate their time through the Lawyers Committee work for systems change using advocacy, negotiation, litigation and education.  One of the major projects of the Lawyers Committee has been its Hate Violence Task Force.  This group of volunteer lawyers, paralegals and other concerned citizens is dedicated to educating others about Colorado’s Bias-Motivated Crimes (“Hate Crime”) Statute and representing indigent victims of hate crimes. The Task Force was started in April 1992 and has been presenting Mock Trials, similar to the one you will see today, for more than thirteen years.

Describe the Mock Trial

The Hate Violence Task Force has created a unique educational program that explores the complexities of Colorado’s Hate Crime Law by using a Mock Trial format.  Task Force volunteers act as prosecutor, defense attorney, and judge in a fictional criminal case involving purported violations of this law.  The students will act as the jurors.  The Mock Trial has different stages.  First, the judge will introduce the participants and will read an introduction to the case.  Then the prosecutor and the defense attorney will each spend approximately ten to fifteen minutes conducting voir dire, which is the stage in a trial where the attorneys question potential jurors to bring out any biases they may have.  In the third phase of the Mock Trial, the judge will read a statement of facts and jury charge to the jurors.  The two attorneys will then spend approximately fifteen minutes each making their closing arguments, based on the evidence as presented in the statement of facts.  Unlike a real trial, there will be no live witnesses and no other evidence will be presented.  The statement of facts read by the judge will serve as the evidence in this case.  After closing arguments, the students will be divided into small jury panels to begin their deliberations.  Each jury will have an adult facilitator.  After the jury panels have reached verdicts on all four counts, the groups will be brought back together to discuss their verdicts and the reasons for the decisions they made.

Introduce the Participants
Introduce the judge, the attorneys and the facilitators present.  Tell the audience that all these people believe these issues are so important that they are volunteering their time to be here today.

Warnings About the Mock Trial 

Warn the students that the facts involve some provocative language.  We do not condone use of such language or acts depicted in the fact situations.  The Mock Trial is intended to be provocative to bring out issues and to get people thinking and talking about different viewpoints.  

Remind the Students to be Critical Thinkers

The presentations and arguments today will be very realistic – and will be very persuasive.  Both of the attorneys will make the same type of arguments that they would actually present in court if this were a real case.  This will create quite a challenge for the students.  They will need to listen very carefully and they will have to ask themselves some difficult questions.  As they listen to the presentations, the students should look beyond whether the argument sounds good and should ask themselves:  Does that argument really make sense? Is the argument correct?  

Conclusion

We hope this program will help the jury group learn how to ask — and answer — those hard questions, not only during this presentation, but also as they face these difficult issues in their day-to-day lives.

JUDGE’S INTRODUCTION

Ladies and Gentlemen:

The case we are about to try is a criminal case.  The prosecution in this trial is represented by __________________.  I will sometimes refer to Mr./Ms. ____________ as "the Prosecution" or the "prosecutor" or "the People."  The defendant or the accused in this case is Mr. Patrick White.  He is being represented by ____________________.

The defendant in this case has been charged with four counts of violating Colorado's Hate Crime Statute.  Each count or charge represents a separate and distinct offense.  You should apply the evidence and the law to each count separately, uninfluenced by your decision as to any other count.  The fact that you may find the defendant guilty or not guilty of any one of the offenses charged should not control your verdict as to any other offense charged against the defendant.  The defendant may be found guilty or not guilty of any one or all of the offenses charged.

By pleading "not guilty," the defendant claims that he did not commit the crimes charged.  The defendant is presumed to be innocent.  The prosecution has the burden of proving the charges beyond a reasonable doubt.  You, as jurors, will decide whether the prosecution has proven, beyond a reasonable doubt, that the defendant has done the things with which he has been charged.

Before we begin the trial, I would like to describe to you how this trial will be conducted and what we will be doing.  After I have read you these preliminary instructions, the attorneys will have a chance to ask you some questions as part of the jury selection process.  This process is called “voir dire.”  You must truthfully answer those questions to assist the attorneys and myself in determining if there is anything which prevents you from being fair and impartial in this case.  If you are asked a question which you feel invades your privacy, or which you cannot answer for some reason, please say so and we will deal with it accordingly.

Normally, the next step in the trial would be the opening statements.  However, both the defense and prosecution have waived their right to give opening statements to help speed up the trial.

Next, the prosecution would normally offer his or her "case-in-chief" or evidence.  The defense could then offer its evidence.  Remember, however, that the defense does not have to put on any evidence or prove anything.  The prosecution has the burden of proving the charges.

In this case, the defense and prosecution have stipulated to the evidence to be presented in this trial to save time.  After the jury selection process is completed, I will read to you a statement of the facts in this case and you are to consider these facts to be true.  Listen very carefully to the Statement of Facts.  It is the only testimony in the case, and no other facts exist that are relevant to this case.

After the evidence has been presented, the prosecution and defense will make their closing arguments.  The prosecutor will go first and then the defense.  The prosecuting attorney may take the opportunity to have the last word because the prosecution has the burden of proof.

At the conclusion of the trial, you will break up into jury panels to consider the evidence and deliberate on a verdict.  A Task Force member will join each group to help you and to answer questions.

As the judge, it is my job to decide what rules of law apply to this case.  But you are the jury, and you will decide the verdicts.  You must follow all of the rules of law as explained to you.  You may not follow some and ignore others.  Even if you disagree or do not understand the reasons for some of the rules, you must follow them.  You will apply the rules of law to the facts that have been presented to you during the case.  In this way, you will determine whether the prosecution has proven the guilt of the defendant beyond a reasonable doubt.

As a juror, you need to set aside any sympathy, bias, or prejudice that you may have.  In addition, you need to wait until you have heard all of the facts, the attorneys' arguments, and the instructions on the law which I will give you at the end of this case before you make up your mind.  Finally, you should consider the evidence in light of your own experiences and observations to arrive at a fair and just verdict.

The attorneys will now ask you some questions as part of the jury selection process.  Please be truthful and candid in your responses to the attorneys' questions.




(10 to 15 minutes each)

SUGGESTIONS FOR PROSECUTOR’S VOIR DIRE

This case involves charges of hate crime.  

What do you think of when someone says "hate crime"?

Should it be illegal?

Why?

Does this sort of thing still happen?

Can anyone give an example?

How does that type of comment make you feel?

Were you intimidated?

Were you harassed?

Are other laws sufficient? - For example, damage to property is vandalism.  Is the law against vandalism sufficient?

Why not? (Focus on the nature of the harm to both the victim and the community)

Did you think that being intimidated and harassed is a real injury?

Can words alone intimidate?  -- Harass?

How?  Can you give some examples (such as the KKK shouting things at a Martin Luther King rally)

This case involves free speech concerns.

We all value our freedoms - they're guaranteed by the Constitution.

Are these freedoms unlimited?  

Are you familiar with the saying "my right to swing my fist ends where your nose begins"?

What does that mean?

Why does it end where your nose begins?

Is this fair?

Why?

That example involves conduct - is speech also limited?

How?

Can you shout fire in a crowded theater?

Why not?

Are you familiar with the concept "fighting words"?

What does it mean?

Why is that problem?

How can you tell why someone did something?

Does his choice of words tell you anything?

Does his choice of symbols tell you anything?

Is there a difference between why someone becomes mad, and how they decide to act after they get mad?

Should a person be held responsible for how they decide to act after they become mad?

Why?

The court will instruct you on the law - and the limits it imposes on free speech.

Can you swear to follow the law?

Do you believe you would be able to do so?

Even if you disagree with the law?

SUGGESTIONS FOR DEFENSE ATTORNEY’S VOIR DIRE

This case involves charges of prejudice - what does it mean to be prejudiced?

Can anyone here say they have no prejudice?

Does being prejudiced necessarily make you a bad person? Why not?

Does being prejudiced make you a criminal? Why not?

The case will invoke strong reactions - it involves unquestionably offensive language - racial slurs.

Is anyone here not offended by racial slurs such  as "nigger?"

Why are you offended?  

Patrick White is entitled to an unbiased jury -- how can you be unbiased if you are offended by his language?

Would this be easy to do?

Does the fact that he uses offensive language make him a criminal?  Why not?

What is the difference between offensive conduct and criminal conduct?

Should the State prosecute someone for hurting someone else's feelings? Why not?

Has anyone here ever gotten mad and said or done something that they regretted?

Did that make you a bad person?

Did that make you a criminal?

Why not?

Anyone have a sister who wears braces?

Ever get mad at her and call her “tinsel teeth”?

Does that mean you hate everyone who wears braces?

Is anyone here a member of an organization based on race, religion or other beliefs?  (Such as the NAACP, NOW or the ADL)

These organizations have a long, proud history of expressing points of view - have these points of view ever been unpopular?

Can you give an example? (Civil rights marches in the south)

Does the fact that the believers are unpopular make them criminal?

Why not?

Are you familiar with the saying "I disagree with what you say, but I'll fight to the death for your right to say it."

Do you agree with this saying?  Why?

Even if it offends other people - hurts their feelings?  Why?

Do you believe that there is a danger involved in limiting free speech by punishing unpopular statements?

What?  (Prevents the free and open exchange of ideas)

Do you understand what is meant by "the chilling effect" that results from limiting free speech?

The law recognizes this danger, and the judge will instruct you on the strict requirements imposed by the law on limiting free speech.  You, as jurors, have a responsibility to follow the judge's instructions.

Do you believe that you can follow the judge's instructions on the law?

Even if you disagree with the law?

Even where the case involves ugly words and emotional issues?

Can you promise me that you will put aside your own prejudice?

JUDGE’S STATEMENT OF FACTS AND JURY CHARGE
I will now read the statement of the facts.  Please pay close attention to these facts as this is your only opportunity to hear a statement of the evidence in this case.

On May 1st, Dr. Daniel Epstein, head of the Math Department at City High School in Colorado, announced that he had chosen Ms. Kiesha Brown as "Math Student of the Year."  The recipient of this award usually receives a $500 savings bond for college and a personal recommendation for college applications from Dr. Epstein.  Dr. Epstein, who is Jewish, received his masters and doctorate degrees from State University and the students he chooses each year have gone on to distinguish themselves in mathematics.

Patrick White, a white student at City High School, has coveted this award since he was a Freshman.  He has worked very hard to try to distinguish himself in Dr. Epstein's eyes.  He has gotten straight As in math every semester and worked 10 hours a week in the math lab for the last three years tutoring his fellow students.  White has done everything possible to be named "Math Student of the Year."  Yet, Dr. Epstein chose Kiesha Brown, who is an African American student.

White, upon hearing the announcement, became extremely angry.  Ignoring the fact that Kiesha Brown had worked just as hard as he had to win the award, he was convinced that Dr. Epstein chose Brown solely because of her race.  White went home full of hate and bent on "getting even" with Dr. Epstein and Kiesha Brown.

The next night, White drove to Dr. Epstein's house in City, Colorado, parked around the corner, and quietly carried an oven door he got at a junkyard to Dr. Epstein's front yard.  White put the oven door on Dr. Epstein's front porch where it would be seen in the morning when Dr. Epstein went outside to pick up his newspaper.  White also took a black permanent marker from his pocket and drew a swastika on Dr. Epstein's garage door, covering the entire door.

Early the next morning, at about the same time that Dr. Epstein went outside to get his paper and found the oven door and the swastika, White went to the high school.  Before anyone else arrived, White took his marker and wrote "Niggers get out!" on the front of Kiesha Brown's locker.  Kiesha Brown's locker mate tried to wash the graffiti off the locker before Kiesha arrived at school but the ink was permanent and she was unsuccessful.  Kiesha saw the message and ran to the principal's office in tears.

Despite the incidents, Kiesha Brown and Dr. Epstein decided to go ahead with a planned student assembly formally announcing her award as "Math Student of the Year."  At 10:00 a.m., as students were filing into the auditorium for the assembly, Patrick White stood outside handing out fliers which contained the following message:

If you're sick of dumb niggers, lazy spics, arrogant kikes, fags, retards and other so-called minority groups getting awards and privileges just because some people think we need to coddle everyone who is inferior, you will boycott the award ceremony and call for the resignation of Dr. Daniel "Kike" Epstein.

After reading one of the fliers, a group of Hispanic students surrounded White.  One of them yelled, "You white bastard!  We should beat your face in!"  White, who thought the Hispanic students were about to "jump" him, began kicking the student who yelled at him.  Two students who were standing nearby yelled at White and the Hispanic students to stop.  A disabled student asked her aide to go find a teacher right away.  White was subdued by a teacher and later placed under arrest and charged with four counts of committing a hate crime.

Ladies and Gentlemen, those are the facts in this case.  

After closing arguments, you will be given a copy of the law – the jury instructions – to use in your deliberations.  As a member of the jury, you are to decide the following:  Did the defendant, Patrick White, commit a hate crime when he:

a.
Put the oven door on Dr. Epstein's front door and painted the swastika on the garage door?

b.
Marked "Niggers get out" on Kiesha Brown's locker?

c.
Handed out the fliers?

d.
Kicked the Hispanic student?

Now that you have heard all the facts in this case, the attorneys will give their closing arguments. 

[CLOSING ARGUMENTS:  A total of 15 minutes for each attorney]

SAMPLE CLOSING ARGUMENT FOR THE PROSECUTOR

· This is not a case about beliefs – it is a case about actions.  Actions deliberately taken for the purpose of harassing and intimidating others because of their race, their religion or what country they came from.

· The evidence shows that Patrick White is a racist and a bigot.  He is not, however, being prosecuted for having those beliefs.  He is entitled to believe whatever he wants.

· He is being prosecuted for taking actions designed and intended to make other people suffer because of his beliefs.  He is being prosecuted for knowingly harassing and intimidating Dr. Epstein because he is Jewish, and for harassing and intimidating Kiesha Brown because she is African-American.

· He is being prosecuted for placing Dr. Epstein, Kiesha Brown, and the others attending the student assembly in fear of imminent harm by spreading his hateful words - -  words designed to start a fight.  And he is being prosecuted for kicking a Hispanic student who understandably - - indeed predictably - - was provoked by Mr. White’s hateful flyers.

· He is being prosecuted because he is guilty of four counts of hate crime.

· Now that is easy for me to say - - that he is guilty.  But how do we know that it is true?  How do we know that Patrick White is, in fact, guilty of four counts of hate crime?  Well, it is really very simple.  We have two things that show that he is guilty.  We have the facts - - what Mr. White admits to having done - - and we have the law.  When you apply the law to what Mr. White admits to having done, there is no doubt that he is guilty on all charges.

· So let’s do that.  Let’s take a look at the facts and let’s apply the law to those facts.

· Mr. White wanted to be “Math Student of the Year.”  He had worked hard, and he really wanted to get the award.  But you know what?  He didn’t get it.  It was understandable that he was disappointed when he didn’t get the award.  He was entitled to be disappointed.  He was entitled to disagree.  But his reaction went far beyond natural disappointment or disagreement.  He became, in his own words, full of hate and bent upon getting even - - and he let his hate overwhelm his reason.  He ignored the fact that Kiesha Brown had worked just as hard to win the award.  He decided that Dr. Epstein had chosen Ms. Brown solely because of her race and he decided to get even.  He decided to start a guerilla war designed to harass and intimidate Dr. Epstein and Ms. Brown by using their religion and their race to hurt them.

· First, Mr. White went to Dr. Epstein’s house in the middle of the night.  He left an oven door on the front porch and he drew a huge swastika on Dr. Epstein’s garage door.  You have to ask yourself, why did Mr. White choose these symbols?  Obviously, they are a direct attack on Dr. Epstein’s religion.  Is there anything more hateful to the Jewish religion than a swastika?  Is there any more vivid reminder of the holocaust than an oven door?  Think of it - - six millions Jews burned!

· Now you are going to hear from defense counsel that Mr. White has nothing against Jews.  Defense counsel will argue that Mr. White merely acted “BECAUSE” he did not get the math award - - not because he had anything against Jewish people.  But you have to ask yourself, does this make sense?  Obviously, Patrick White got upset because he did not get the math award.  That’s why he got mad.  But that is not why he chose the oven door and the swastika to attack Dr. Epstein.  Clearly, he chose the oven door and the swastika “BECAUSE” Dr. Epstein was Jewish.  The question is not why Mr. White got mad, the question is how did he choose to act once he was mad.

· Under the law, as you have been instructed by the Court, where religion has been a SUBSTANTIAL FACTOR in causing the defendant to act in a certain way, that satisfies the “Because” element of the statute.  In this case, it is obvious that Dr. Epstein’s religion made a difference, and therefore was a SUBSTANTIAL FACTOR in how Patrick White decided to act after he became mad.  Mr. White could have written on Dr. Epstein’s garage door that he thought Dr. Epstein was unfair or was a lousy teacher - - but he didn’t.  Instead, he attacked Dr. Epstein using an oven door and a swastika.  The reason he chose the oven door and the swastika was to use those hateful symbols against Dr. Epstein “BECAUSE” he is Jewish.  Ask yourself, if Dr. Epstein had not been Jewish, would Patrick White have chosen the same symbols?  Of course not!  This establishes beyond any reasonable doubt that Dr. Epstein’s religion was a SUBSTANTIAL FACTOR in how Patrick White chose to attack Dr. Epstein once Patrick White became mad, and Patrick White is guilty of a hate crime on count 1.

· Now Mr. White could have stopped there.  But he didn’t.  He was not satisfied with harassing and intimidating Dr. Epstein.  Instead, early the next morning - - after he had plenty of time to think about it - - Mr. White went to the school, took out his black permanent marked, and scrawled “NIGGERS GET OUT” on the front of Kiesha Brown’s locker.  NIGGERS GET OUT.  Why did Patrick White choose these words?  The only explanation is that he was motivated by his racist hatred.  He had decided - - despite all the evidence to the contrary - - that Kiesha Brown had received the Math Student of the Year award solely because she was black - - and he decided to use her race to attack her.  That is the only possible explanation why he chose to use the word “Niggers.”  He could have easily scrawled on her locker “Teacher’s Pet.”  But he didn’t.  Instead, he chose the word that he knew would cut her to the bone.  You have to ask yourself, was Kiesha Brown’s race a SUBSTANTIAL FACTOR in how Mr. White acted once he became mad?  Was Kiesha Brown’s race a SUBSTANTIAL FACTOR in why he chose to use the term “Niggers?”  Of course it was!  Patrick White knowingly and intentionally damaged the property of another person in order to harass and intimidate Kiesha Brown because of her race.  And he got what he wanted.  We know that Kiesha Brown was, in fact, harassed and intimidated because we know that she ran from the locker crying.  Patrick White is guilty on count 2.

· Now you think that would have been enough.  You think even Patrick White - - who admittedly was full of hate and bent on getting even - - would have had enough.  But he still was not done.  His hatred still was not satisfied.  Later that morning, after he had still more time to think about his actions and make his plans, he went to the auditorium and passed out his hateful flyers.  Now don’t get me wrong.  There is nothing wrong in-and-of-itself in handing out flyers.  But when you look at the wording in these particular flyers, it is clear that Mr. White crossed the line that separates permissible speech and FIGHTING WORDS.  These flyers were not a legitimate attempt to convey a message.  They were not intended to cause debate about what was right and what was wrong.  Instead, Mr. White deliberately chose to use vicious ethnic slurs - - “dumb niggers, lazy spics, arrogant kikes . . .”.  You have to ask yourself, why did he chose these words?  What was Patrick White trying to accomplish?  The answer is obvious.  The flyers were phrased this way because they were designed and intended to fan the flames of hatred - - they were designed and intended to incite a riot - - they were designed and intended to GET EVEN.

· Patrick White’s hateful flyers cannot, by any stretch of the imagination, be considered speech which is protected by the First Amendment.  Remember what the Court told you in the jury instructions.  The First Amendment protects speech in this country; even speech that is offensive.  But this freedom is not absolute.  Speech that creates a “clear and present danger” is not protected.  Where, as in this case, the speech incites or produces imminent lawless actions such as a riot or immediate physical violence it is NOT protected by the First Amendment.  Patrick White’s speech clearly crossed the line.  Patrick White deliberately chose his words to make people upset.  He knew how people would react.  He wanted to stir up trouble - - and he did.  The flyers were designed and intended to place other people in fear and they worked.  The flyers incited immediate physical violence when they caused the fight with the Hispanic student.  As a result, Patrick White is guilty on count No. 3.

· That brings us to count No. 4 - - kicking the Hispanic student.  Now poor Patrick White is going to argue that he acted in self defense.  Poor Patrick White is going to get up here and say “I was afraid - - what was I supposed to do??”  But again, you have to ask yourself, does this make sense?  What really happened here?  What caused this fight?  The answer is obvious.

· Patrick White passed out his hateful flyers with the intent of making people angry.  He wanted to stir up trouble - - and he did.  He knew that his vicious ethnic slurs would enrage the other students.  He intended to provoke the Hispanic student, and when the inevitable happened, and the Hispanic student became upset - - as Patrick White knew and intended that he would - - Patrick White used the Hispanic’s student’s response as an excuse to begin kicking and beating him.  For Patrick White to now claim that he somehow is not responsible for this fight - - and cannot be held accountable for his actions - - is absolutely outrageous!  It reminds me of the situation where a person lit the fuse to the bomb, watched the fuse burn down, and then when the bomb exploded tried to blame the bomb.  What’s wrong with this picture?  Patrick White lit the fuse to the bomb when he passed out those flyers.  He knew and intended that they would cause some of the students - - like the Hispanic students - - to react.  When they reacted - - as he had expected - - and the bomb exploded, he used this as an excuse to begin kicking and beating them.  It is time for Patrick White to be held responsible for his actions.  He is guilty of the fourth count of a hate crime.

· Now the defense counsel is going to get up and argue that poor Patrick White is being prosecuted because of his beliefs.  He will argue that poor Patrick White was merely exercising his First Amendment rights.

· Ladies and Gentlemen, you know the difference between free speech and a hate crime.  You know where the law draws the line.  And you know that Patrick White stepped WAY over the line.  Enough is enough.  It’s time to send a message to Patrick White and to send a message to the community.  This type of conduct simply is not acceptable.  I look forward to your verdicts of guilty on all four counts of hate crime.

ANTICIPATED REBUTTAL POINTS FOR THE PROSECUTOR

1.
You may need to stress once again the jury instruction that reads as follows:

For purposes of this statute, a defendant has acted because of another person’s race, color, religion, ancestry, national origin, physical disability, mental disability or sexual orientation where at least one of these traits is a substantial factor in causing the defendant to act in a certain way.  The person’s race, color, religion, ancestry, national origin, physical disability, mental disability or sexual orientation need not be the sole motivating factor causing the defendant to act in a certain manner.

Defense counsel undoubtedly will argue that Patrick White acted BECAUSE he did not get the math award, not because he had anything against Jews or African-Americans.  The prosecution needs to stress that race or religion need not be the sole factor for why Patrick White acted.  The prosecution needs to stress the distinction between why Patrick White became mad, and how he chose to act after he became mad.  Patrick White obviously would not have chosen the oven door and swastika, and would not have chosen the word “Niggers”, if Dr. Epstein had not been Jewish and if Kiesha Brown had not been African-American.  As a result, religion and race certainly were a SUBSTANTIAL FACTOR in how Patrick White chose to act after he became mad.

2. Defense counsel may argue that the fact that the locker did not belong to Kiesha Brown should prevent a conviction on count No. 2.  The prosecution should point out that the statute does not require that the property belong to the victim.  Rather, the statute merely requires that defendant cause damage to the property of another person (such as the school) with the required intent.

3. Defense counsel likely will argue that Patrick White’s conduct in passing out the flyer did not satisfy the requirements of Section 4(b) because it did not place any person in fear of any imminent lawless activity directed at that person.  The best that the prosecutor can do in this case is argue that the hateful flyers in fact provoked a fight between Patrick White and the Hispanic students and, therefore, should be viewed as Fighting Words which are not protected by the First Amendment.

4. The defense attorney likely will ask if we are going to charge people with a hate crime anytime they get into a dispute with someone of another race or religion.  Take this argument head on and say of course not.  But, if you bring race or religion into the matter - - if you use a dispute as an excuse to harass or intimidate another person by using their race or religion to hurt them - - you will be charged, you will be tried, and you will be convicted just like Patrick White.  Various teachers have told us that this point is an excellent final point to make in rebuttal.

SAMPLE CLOSING ARGUMENT 

FOR THE DEFENSE ATTORNEY

· There is no question that Patrick White’s conduct was insensitive and defensive.  He got mad, and he over reacted.  He is sorry.  His conduct was immature, stupid even - - but it was not a hate crime.  It simply does not satisfy the requirements imposed by the law for such a serious charge.

· This is a difficult case.  You understandably are offended by what Patrick White did.  You understandably don’t like him.  But you can’t let your emotion overcome your reason.  I am going to hold you to your promise to put aside your own prejudice and to follow the law.  You must look to see if the Prosecution proved each and every element of these charges beyond a reasonable doubt.  If you do that, you will find that it just is not true in this case.  Patrick White’s conduct just does not rise to the level of a hate crime.

· Now that’s easy for me to say.  It’s easy for me to stand in front of you and say that Patrick White is not guilty.  But how do we know that is true?  It is really quite simple.  We know that it is true when we apply the law to the facts.  So let’s do that.  Let’s apply the law to the facts and let’s see why Patrick White is not guilty on each count.

· Let’s look at the first charge - - which involved the oven door and the swastika.  This certainly was offensive, but it simply does not rise to the level necessary for you to find Patrick White guilty of a hate crime.  You have to apply the law.  As the Judge instructed you, in order for a person to be found guilty of a hate crime in Colorado that person must have acted with the INTENT to harass and intimidate another person BECAUSE of that person’s race or religion, etc.  That simply is not true in this case.  You have to ask yourself, why did this happen?  Why did Patrick White do what he did?  The answer is obvious.  Patrick White became extremely upset when he thought he had been cheated out of the math student of the year award.  Ask yourself this:  Would any of this ever have happened if Patrick White had received the math student of the year award?  Of course not!  Look at the statute and tell me: Where in the statute does it say that Patrick White would be guilty of a hate crime if he does very offensive things BECAUSE he did not get the math award?  It is not there.  As a result, you cannot find Patrick White guilty of a hate crime on count 1.

· You certainly could find Patrick White guilty of vandalism - - but that is not what he has been charged with.  If he had been charged with vandalism - - like he should have been - - we would never have had to have this trial.  He admits that what he did was vandalism, was offensive, and was incredibly stupid.  But you can’t find him guilty of a hate crime because he engaged in vandalism.  You can’t find him guilty of a hate crime because he became mad and lashed out BECAUSE he felt he had been cheated out of the math student of the year award.  It is like calling your little sister “Tinsel Teeth.”  It’s mean - - and its’ not the right thing to do - - but it does not mean that you hate all people with braces.  You have to put aside your own emotion, put aside your own prejudice, and find Patrick White not guilty on the first count.

· Let’s look at the second charge - - marking “Niggers Get Out” on Kiesha Brown’s locker.  Once again, this was very offensive and very stupid.  But it was not a hate crime.  First of all, you have the same problem that you had with the first count.  Patrick White did not do this BECAUSE he hates black people; he did it BECAUSE he felt cheated out of the math student of the year award.  Rightfully or wrongfully, he truly believed that Kiesha Brown received the award solely because she was black.  This understandably made him very upset and, unfortunately, he acted out his anger in an inappropriate manner.  He lashed out at Kiesha Brown because he felt cheated, not because of her race.

· Second of all, he did not attack Kiesha Brown’s property.  He marked on the locker which - - although it was being used by Kiesha Brown - - admittedly did not belong to her.  It belonged to the school.  So he did not damage her property.  He also did not direct any threat specifically at her.  It was merely a very general statement - - Niggers Get Out - - that was not directed at any particular person and did not make any sort of threat.  I can understand how you would be offended by this conduct and this choice of words.  We all are offended.  But you cannot let your offense control your verdict.  You must put aside your own passion and your own prejudice and follow the law.  If you do that, Patrick White is not guilty on count No. 2.

· The third charge is the most outrageous of all.  As the Judge instructed you, Patrick White has a Constitutional right to freedom of speech under the First Amendment of the Constitution.  The First Amendment protects all forms of speech - - even speech which is offensive.  In order to overcome this tremendous right, the Prosecution must prove that Patrick White’s speech placed another person in fear of imminent lawless activity directed at that person or that person’s property.  That just simply is not true in this case.  Patrick White’s words certainly were offensive.  But, when you look at what he asked people to do, there is no way you can find that this speech is not protected by the First Amendment.

· Patrick White’s flyers do not make any threat whatsoever against any person, much less a specific person.  Instead, he merely urges the people going into the assembly to boycott the assembly and to urge the resignation of Dr. Epstein.  This is not by any stretch of the imagination urging people to engage in any lawless activity - - much less imminent lawless activity.  He simply is asking people to do nonviolent things - - boycott the assembly and urge the professor’s resignation - - which they have a right to do, and which would not put anyone in fear of any lawless activity.  The flyer certainly is offensive, but it is protected speech.

· This is a very dangerous area.  It is understandable that you don’t like what Patrick White said.  But you have to be very careful about punishing people for what they say.  Think of what this country would be like if you could be charged with a crime merely because what you said offended someone else.  Who gets to decide what is merely offensive and what is criminal?  You might be accusing Patrick White today - - and then defending yourself tomorrow.  Freedom of speech is a difficult concept.  It requires you to stand up and say I may hate what you are saying - - it may make your blood absolutely boil - - but I will defend your right to say it.  That is what makes our country so special.  You can disagree with what Patrick White had to say, but you must stand up for his right to say it.  You must find Patrick White not guilty on count No. 3.

· That brings us to the fourth charge - - the fight with the Hispanic student.  This cannot possibly be a hate crime.  First, you have to ask yourself, who was the victim here?  Patrick White was handing out flyers, which he certainly had a right to do.  He is then surrounded, and he is threatened.  It is undisputed that the Hispanic student said, “You white bastard!  We should beat your face in.”  What was Patrick White supposed to do?  He did the only possible thing.  He had the natural reaction.  He acted in self defense and he kicked the Hispanic student to get out of there.  This cannot possibly be a hate crime.

· First, Patrick White clearly did not act with the intent to harass or intimidate anyone BECAUSE of their race.  If anything, it was the Hispanic students’ threatening Patrick White because of his race.  They are the ones who brought race into the equation.  They are the ones who said, you white bastard, we should beat your face in.  They are the ones who placed a specific person – Patrick White – in fear of imminent lawless activity directed at him because of his race.  And yet they are not here charged with a hate crime.  Why is that?  Obviously, it is because the Prosecution finds their conduct acceptable but doesn’t like Patrick White’s conduct.  This just shows how dangerous this law truly is.

· You have got to ask yourself, does Patrick White’s offensive conduct really rise to the level of a hate crime?  Are we going to charge someone with a hate crime every time someone gets into a dispute with someone of another race or religion?  Of course not.

· I agree with the Prosecution, it’s time to send a message.  But the message is that you have to apply the law as written.  The message is that you cannot charge someone with a hate crime just because they are in a fight with someone of another race or religion.  The message is one of simple common sense.  And the message is that Patrick White is not guilty.

· Our country is based on the notion of freedom of expression - - freedom of ideas - - even those expressions and ideas that we don’t like.  It is time to put aside your own passion, and put aside your own prejudice, and find Patrick White not guilty on all four counts.

DELIBERATION INSTRUCTIONS BY THE JUDGE

At this time, you should break up into groups of _____ to begin your deliberations.  You will be joined by a member of the Hate Violence Task Force who will help facilitate your discussion of the issues.  If you have any questions, you may address them to me or to a facilitator in your group.

Note:  the Jury Instructions on the following page should be distributed to all students for their review at the beginning of their deliberations.

JURY INSTRUCTIONS

STATE OF COLORADO v. WHITE

The elements of a hate crime are:

1.
That the defendant,

2.
in the State of Colorado,

3.
with the intent to intimidate or harass another person because of that person's actual or perceived race, color, religion, ancestry, national origin, physical disability, mental disability, or sexual orientation,
4.
a.
knowingly caused bodily injury to another person; OR
b.
by words or conduct, knowingly placed another person in fear of imminent lawless action directed at that person or that person's property and such words or conduct were likely to produce bodily injury to that person or damage to that person's property; OR
c. knowingly caused damage or destruction of the property of another person.

You need only find ONE of the circumstances listed in element (4) above.

After considering all of the evidence, if you decide the prosecution has proven each of the above elements beyond a reasonable doubt, you should find the defendant guilty of a hate crime.  If you decide that the prosecution has failed to prove each of the elements beyond a reasonable doubt, you should find the defendant not guilty of a hate crime.

A person acts "knowingly" with respect to conduct or to circumstances when he is aware that his conduct is of such a nature or that such circumstance exists.  A person acts "knowingly" with respect to a result of his or her conduct when he or she is aware that the conduct is practically certain to cause the result.

The First Amendment protects freedom of speech in this country; even speech which is offensive.  But this freedom is not absolute.  Speech which creates a "clear and present danger" is not protected.  Such speech must, however, incite or produce imminent lawless action such as a riot or immediate physical violence.

For purposes of this statute, the term "person" includes any human being, firm, partnership, association, corporation, or governmental unit, including a school.

For purposes of this statute, a defendant has acted because of another person's race, color, religion, ancestry, national origin, physical disability, mental disability, or sexual orientation where one of these traits is a substantial factor in causing the defendant to act in a certain way.  The other persons' race, color, religion, ancestry, national origin, physical disability, mental disability, or sexual orientation need not be the sole motivating factor causing the defendant to act in a certain manner.

For purposes of this statute, “physical or mental disability” means a person cannot walk, see, hear, breathe or speak, or has permanent loss of a hand or foot.  It also means a person with a substantial disorder of mental processes that grossly impairs their judgment, their capacity to recognize reality, or their ability to control their behavior, including, for example, cerebral palsy, epilepsy, autism, and learning disabilities.  

For purposes of this statute, “sexual orientation” means a person’s actual or perceived orientation toward heterosexuality, homosexuality, bisexuality, or transgender status.  

As a member of the jury, you are to decide the following:  Did the defendant, Patrick White, commit a hate crime when he:

1.
Put the oven door on Dr. Epstein's front porch and painted the swastika on the garage door?

2.
Marked "Niggers get out!" on Kiesha Brown's locker?

3.
Handed out the fliers?

4.
Kicked the Hispanic student?
INSTRUCTIONS FOR 

HATE VIOLENCE MOCK TRIAL FACILITATORS

Introduction

The following is a summary of points that should be considered when acting as a facilitator at a Colorado Lawyers Committee Hate Violence Mock Trial.  The level of involvement by a facilitator will vary dramatically from mock trial to mock trial.  Sometimes, the students have a great discussion without any significant guidance by the facilitator.  Other times, students will either not thoroughly discuss issues in their deliberations or not all students will actively participate in the deliberations.  In either of these instances, the facilitator will have to be more active. 

The following summarizes some of the points that should be made in every case.  Most of these points also will be covered during the group discussion that takes place after the individual juries report their verdicts to the class.  However, in order to ensure insofar as is possible that the students understand the arguments, it is important that the points also be discussed during jury deliberations.  If the students do not raise or adequately discuss these points, the facilitator should do so.

The facilitator should encourage the jury to try and reach a unanimous verdict on each charge.  Particularly with respect to the first two counts, the facilitator should lead the students to reach a guilty verdict so that the students do not leave the program with the wrong impression.  The students will be told of the Colorado Lawyers Committee's belief concerning the correct verdicts in the group discussion which takes place near the end of the program.  However, this discussion is not a substitute for a thorough discussion of the points during jury deliberations.

The first thing a facilitator generally should do is ask the student jury to select a foreperson.  Once the foreperson is selected, the facilitator should ask the person to take notes and be prepared to report on the jury’s verdicts when the entire class reconvenes.  You don’t want to tell the jury that the foreperson will be making the report until after the foreperson is selected because this knowledge often can prevent students from volunteering to serve as the foreperson.

Once a foreperson is selected, it usually is helpful to have the jurors review their copy of the jury instructions.  Facilitators should be aware, however, that there is not always time to have the jurors thoroughly review the jury instructions.  In order to keep things moving, no more than 5 minutes should be spent reviewing the jury instructions.  

Count One

The facilitator should then draw the students’ attention to the first charge (i.e. whether the defendant, Patrick White, violated Colorado’s Hate Crime Statute by placing the oven door on Dr. Epstein’s front porch and scrawling the swastika on Dr. Epstein’s garage door).  Once the students are reminded of the charge, it is helpful to take a quick straw poll of whether jurors are voting guilty, not guilty, or undecided.  After completing the straw poll, a juror in the minority should be asked to explain why he or she voted the way he or she voted.  Do not begin the discussion with a student who is in the majority.  If you do, he or she, and the other students who agree with that student, will just steam-roll the student or students in the minority.  Once the students begin their discussion, the facilitators initially should just step back and listen.  As deliberations progress, the facilitator should become involved in order to (i) make sure that all students actively participate in the deliberations; (ii)  play the “devil’s advocate” by expressing contrary arguments where the jury has reached a quick verdict without a thorough discussion; (iii) correct fundamental or material errors in the students’ recollection of the undisputed facts or their understanding of the law; and/or (iv) ensure that the jury does not erroneously accept an incorrect argument, such as the argument that Patrick White cannot be found guilty on counts one and two on the grounds that he acted “because” he did not get the math award rather than “because” of race or religion.

The discussion should quickly focus on the defense argument that Patrick White did not act “because” of Dr. Epstein’s religion, but rather that Patrick White acted “because” he did not get the math award.  The students probably all will agree that none of the events in question ever would have happened if Patrick White had received the math award and that, thus, his not receiving the math award can be viewed as an event that triggered his wrongful actions.  The statute requires that the defendant (Patrick White) has acted with the intent to harass or intimidate another person (in this case Dr. Epstein) BECAUSE of that person’s race, color, religion, ancestry, national origin, physical disability, mental disability or sexual orientation.  The statute does not state that it will be a hate crime if Patrick White does these horrible things because he did not get a math award.  The students likely will quickly agree that Patrick White was acting with the intent to harass or intimidate Dr. Epstein.  However, there probably will be some disagreement concerning whether Patrick White acted “because” of Dr. Epstein’s religion.  The facilitator initially should allow the students to discuss this point on their own.  However, if the students have not noticed the jury instruction that states that a defendant shall be considered to have acted because of another person’s race, color, religion, ancestry, national origin, physical disability, mental disability or sexual orientation where that other person’s race, color, religion, or national origin played a substantial factor in the defendant’s decision to act in a certain way (and that race, religion, ancestry, national origin, physical disability, mental disability or sexual orientation need not be the sole motivating factor) within about 5 minutes of beginning the discussion, the facilitator should draw the student’s attention to this jury instruction.  In discussing whether Dr. Epstein’s religion was a substantial factor in how Patrick White acted, the facilitator should make sure that the students understand that Patrick White chose to use the symbols of the oven door and the swastikas in attacking Dr. Epstein because he was Jewish, and thus religion was a substantial factor in how Patrick White acted out his anger.  The facilitator should be prepared to explain how these symbols relate to Dr. Epstein’s religion.

Depending on the total amount of time available for jury deliberations, students usually should be given 12-15 minutes to discuss count 1.

Count Two

Count number 2 (whether Patrick White violated Colorado’s Hate Crime Statute by writing “Niggers Get Out” on Kiesha Brown’s locker) also requires a discussion of the “because” defense.  However, since the students will have just discussed this defense in connection with their resolution of count 1, the discussion of this defense with respect to count 2 should not take more than 2-3 minutes.  In connection with this discussion, some students may note that in the stipulated facts Patrick White admits that he thought that Kiesha Brown received the math award “solely because of her race.”  This certainly is further evidence that Patrick White’s actions with respect to Kiesha Brown were motivated at least in substantial part by her race.

In addition to the “because” argument, Count 2 raises the question of whether the wrongful conduct must be directed at the victim’s own property in order for this conduct to violate Colorado’s Hate Crime Statute.  In this case, the locker belonged to the school, not Kiesha Brown.  The students should discuss whether this should and/or does make any difference.  If the students don’t recognize it first, the facilitator ultimately should draw the students attention to element 4(c) of the jury instructions which indicates that it is a violation of Colorado’s Hate Crime Statute to damage or destroy the property of “another person” (with the required intent to harass or intimidate because of that person’s race, color, religion, ancestry, national origin, physical disability, mental disability, or sexual orientation).  The statute does not require that the defendant damage or destroy the property of the victim.  The students should discuss whether they believe the legislature purposefully made this distinction between the property of another person as opposed to property of the victim.  In connection with the students’ discussion of this issue, the facilitator can remind the students that the purpose of Colorado’s Hate Crime Statute is to protect more than just the victim’s property or even the immediate victim’s feelings.  The statute is intended to protect against the more pervasive harm to the entire community (or at least those portions of the community who are similarly situated to the victim) from the severe damage caused by hate crimes.  The facilitator may also wish to discuss the fact that hate crimes generally are regarded as “message” crimes, which are intended to harass and intimidate (i.e. send a message to) all those persons in the community who share the traits of the immediate victim.  Certainly, Kiesha Brown and all other African American students in the school will be affected by the phrase “Niggers Get Out” regardless of whether that phrase is scrawled on their own personal property.  

The discussion of Count 2 generally takes 7-8 minutes.

Count Three

The third count (whether Patrick White violated Colorado’s Hate Crime Statute by handing out the offensive flyers containing numerous vicious racial slurs) is perhaps the most difficult count for the students because it raises issues of First Amendment protection.  In connection with their deliberations on this count, the students should focus on the fact that although the First Amendment right to freedom of speech is a valued Constitutional right, it is not unlimited.  This will require the students to discuss where the law draws the line between protected speech and criminal speech.  This is not an easy line to draw.  

The students should discuss the difference between speech which merely is offensive and speech that is criminal (i.e. which violates the Statute).  In connection with this discussion, the facilitator should draw the students’ attention to element 4(b) in the jury instructions and should try to focus the discussion on whether Patrick White’s flyer violates this provision.  This discussion should include the issue of whether Patrick White’s flyer placed another person in fear of imminent lawless activity directed at that person or that person’s property and, if so, whether this fear was reasonable.

The determination of whether the flyer was so offensive as to create a clear and present danger of lawless activity directed at a specific person or person’s property is very fact intensive.  It requires a balancing of the content of the speech itself (i.e. how explosive the speech is) versus the context in which the speech takes place (i.e. how volatile the situation is).  If a person is out in the woods all by himself or herself, he or she can say whatever he or she likes.  There is no limit on his or her speech because there is no chance that it will harm another person or property.  The same is not true if the person is at a Ku Klux Klan rally or a Martin Luther King Day rally, or even in a parking lot of a King Soopers grocery store where others will be present and, thus, there may be some risk of harm.  

In this case, the language of the flyers is extremely offensive, but it does not advocate any illegal activity and it does not seem likely to incite any imminent lawless activity directed at a specific person or that person’s property.  Thus, although the language certainly would be sufficient to have a student expelled from school, it probably does not rise to the level necessary to overcome Patrick White’s First Amendment right of free speech in a criminal context.  There could be instances, however, where the particular circumstances at a particular school were such that this sort of extremely offensive language could be viewed as exceeding the First Amendment protection.  In such an instance (i.e. where the elements set forth in 4(b) are satisfied), distributing the flyer possibly could be found to be a violation of the criminal statute.

The discussion on count 3 should take between 12-15 minutes.

Count Four

Count 4 (whether Patrick White violated Colorado’s Hate Crime Statute by kicking one of the Hispanic students who had surrounded him) is an example of where the “because” defense discussed with respect to counts 1 and 2 probably is a valid defense.  In this case, it is undisputed that Patrick White kicked the Hispanic student because the group of Hispanics had threatened him and he thought he was about to be jumped.  Under these facts, it doesn’t appear that the race of the Hispanic students was a substantial factor in Patrick White’s decision to kick the student.  Rather, it appears that Patrick White lashed out because he had been threatened, was afraid, and was trying to get out of the circle of Hispanics who were threatening him.  It seems likely that Patrick White would have responded in the same way if he had been surrounded by a group of white students, or by a multi-racial group from the marching band, and had been threatened by them.  Since a required element of the crime of a hate crime cannot be proven beyond a reasonable doubt, Patrick White should be found not guilty on this charge.

The discussion on Count 4 usually takes about 5 minutes.

CLOSING COMMENTS

(Normally Takes 15-20 Minutes)

The following is a summary of points which should be made during the group discussion that takes place after the individual juries report their verdicts to the class.  First, the students should be allowed to report on the verdicts reached by their juries.  Most often, there will be some differences in the verdicts.  Time permitting, it can be fun to have various students explain why they voted as they did on some of the charges.

After the students report on their verdicts, the discussion should shift to a discussion or explanation of the Colorado Lawyers Committee's belief concerning the correct verdicts on each count.

Count 1

With respect to the first count, the discussion should address the defense argument that Patrick White did not act “because” of Dr. Epstein’s religion, but rather that Patrick White acted “because” he did not get the math award.  The students probably all will agree that none of the events in question ever would have happened if Patrick White had received the math award and that, thus, his not receiving the math award can be viewed as an event which triggered his wrongful actions.  

The statute requires that the defendant (Patrick White) has acted with the intent to harass or intimidate another person (in this case Dr. Epstein) BECAUSE of that person’s race, color, religion, ancestry, national origin, physical disability, mental disability or sexual orientation.  The statute does not state that it will be a hate crime if Patrick White does these horrible things because he did not get a math award.  The students likely will quickly agree that Patrick White was acting with the intent to harass or intimidate Dr. Epstein.  However, there may be some disagreement concerning whether Patrick White acted “because” of Dr. Epstein’s religion.  The facilitator should point out to the students the jury instruction which states that a defendant shall be considered to have acted because of another person’s race, color, religion, ancestry, national origin, physical disability, mental disability or sexual orientation where that other person’s race, color, religion, ancestry, national origin, physical disability, mental disability or sexual orientation was a substantial factor in the defendant’s decision to act in a certain way (and that race, color, religion, ancestry, national origin, physical disability, mental disability or sexual orientation need not be the sole motivating factor).  In explaining why Dr. Epstein’s religion was a substantial factor in how Patrick White acted, the facilitator should make sure that the students understand that Patrick White chose to use the symbols of the oven door and the swastikas in attacking Dr. Epstein BECAUSE he was Jewish.  And thus religion was a substantial factor in how Patrick White acted out his anger.  The facilitator should be prepared to explain how these symbols relate to Dr. Epstein’s religion.  The facilitator also should distinguish between why Patrick White got mad (because he didn’t get the award) and how he chose to act after he got mad.  The facilitator should explain that you can’t use a real or imagined triggering event as an excuse to attack someone by using their race or religion to hurt them.

Count 2

Count number 2 (whether Patrick White violated Colorado’s Hate Crime Statute by writing “Niggers Get Out” on Kiesha Brown’s locker) also requires a discussion of the “because” defense.  However, since the students will have just discussed this defense in connection with count 1, the discussion of this defense with respect to count 2 should not take more than 2-3 minutes.  In connection with this discussion, some students may note that in the stipulated facts Patrick White admits that he thought that Kiesha Brown received the math award “solely because of her race.”  This certainly is further evidence that Patrick White’s actions with respect to Kiesha Brown were motivated at least in substantial part by her race.

In addition to the “because” argument, Count 2 raises the question of whether the wrongful conduct must be directed at the victim’s own property in order for this conduct to violate Colorado’s Hate Crime Statute.  In this case, the locker belonged to the school, not Kiesha Brown.  The facilitators should explain that this does not make any difference.  The facilitator should draw the students’ attention to element 4(c) of the jury instructions which indicates that it is a violation of Colorado’s Hate Crime Statute to damage or destroy the property of “another person” (with the required intent to harass or intimidate because of that persons race, color, religion, ancestry, national origin, physical disability, mental disability or sexual orientation).  The statute does not require that the defendant damage or destroy the property of the victim.  The facilitator should explain that the legislature purposefully made this distinction between the property of another person as opposed to property of the victim.  The facilitator should remind the students that the purpose of Colorado’s Hate Crime Statute is to protect more than just the victim’s property or even the immediate victim’s feelings.  The statute is intended to protect against the more pervasive harm to the entire community (or at least those portions of the community who are similarly situated to the victim) from the severe damage caused by hate crimes.  The facilitator should also discuss the fact that hate crimes generally are regarded as “message” crimes, which are intended to harass and intimidate (i.e. send a message to) all those persons in the community who share the traits of the immediate victim.  Certainly, Kiesha Brown and all other African American students in the school would be affected by the phrase “Niggers Get Out” regardless of whether that phrase is scrawled on their own personal property.  

Count 3

Count 3 (whether Patrick White violated Colorado’s Hate Crime Statute by handing out the offensive flyers containing numerous vicious racial slurs) is perhaps the most difficult count for the students because it raises issues of First Amendment protection.  The facilitator should focus on the fact that although the First Amendment right to freedom of speech is a valued Constitutional right, it is not unlimited.  In connection with this discussion, the facilitator should draw the students’ attention to element 4(b) in the jury instructions and should discuss whether Patrick White’s flyer violates this provision.  This discussion should include the issue of whether Patrick White’s flyer placed another person in fear of imminent lawless activity directed at that person or that person’s property and, if so, whether this fear was reasonable.

The determination of whether the flyer was so offensive as to create a clear and present danger of lawless activity directed at a specific person or person’s property depends on the facts of the individual situation.  It requires a balancing of the content of the speech itself (i.e. how explosive the speech is) against the context in which the speech takes place (i.e. how volatile the situation is).  If a person is alone in the woods, the person can say whatever the person wants.  There is no limit on the individual’s speech because there is no chance that it will harm another person or property.  The same is not true if the person is at a Ku Klux Klan rally or a Martin Luther King Day rally, or even in a parking lot of a King Soopers grocery store where others will be present and, thus, there may be some risk of harm.  

In this case, the language of the flyers is extremely offensive, but it does not advocate any illegal activity and it does not seem likely to incite any imminent lawless activity directed at a specific person or that person’s property.  Thus, although the language certainly would be sufficient to have a student expelled from school, it probably does not rise to the level necessary to overcome Patrick White’s First Amendment right of free speech in a criminal context.  There could be instances, however, where the particular circumstances at a particular school were such that this sort of extremely offensive language could be viewed as exceeding the First Amendment protection.  In such an instance (i.e. where the elements set forth in 4(b) are satisfied), distributing the flyer possibly could be found to be a violation of the criminal statute.

Count 4

Count 4 (whether Patrick White violated Colorado’s Hate Crime Statute by kicking one of the Hispanic students who had surrounded him) is an example of where the “because” defense discussed with respect to counts 1 and 2 probably is a valid defense.  In this case, it is undisputed that Patrick White kicked the Hispanic student because the group of Hispanics had threatened him and he thought he was about to be jumped.  Under these facts, it doesn’t appear that the race of the Hispanic students was a substantial factor in Patrick White’s decision to kick the student.  Rather, it appears that Patrick White lashed out because he had been threatened, was afraid, and was trying to get out of the circle of Hispanics who were threatening him.  It seems likely that Patrick White would have responded in the same way if he had been surrounded by a group of white students, or by a multi-racial group from the marching band, and had been threatened by them.  Since a required element of the crime of a hate crime cannot be proven beyond a reasonable doubt, Patrick White should be found not guilty on this charge.

Additional Discussion

If time permits, the facilitator may also discuss the following issues: 

1) Whether there should be laws against hate crime.  It is true that everything covered by Colorado’s Hate Crime Statute already is illegal under some other statute.  For example, scrawling a swastika on a garage door certainly constitutes vandalism.  The students should discuss whether we need a Hate Crime Statute when the underlying conduct already is illegal under another law.  The facilitator should ask the students to consider the nature of the harm caused by a hate crime as opposed to the nature of the harm caused by an act of vandalism.  The facilitator should explain why hate crimes generally are viewed as “message” crimes.  The facilitator may want to bring focus to the discussion by asking if the students believe that murder should be illegal.  Everything covered by the criminal charge of murder already is illegal under another statute--for example, assault and battery.  Murder has been designated as a separate crime because of the nature of the harm both to the immediate victim and to the community.  The same rationale applies to hate crimes.  

2) Whether the Hispanic students who surrounded Patrick White should be charged with a hate crime.  They called Patrick White a “white bastard” and threatened to beat him up.  Does this constitute trying to harass or intimidate another person because of his race by placing him in fear of imminent harm directed at him?  This can be a difficult discussion because, although the threat by the Hispanic students possibly could fall within the purview of Colorado’s Hate Crime Statute, it is extraordinarily unlikely that any District Attorney would charge these students who were understandably unhappy about Patrick White’s hateful flyers.  The discussion does give the facilitator the opportunity to explain to the students that Colorado’s Hate Crime Statute is not limited to the protection of any specific race or religion.  Rather, it essentially is a neutral statute which will punish anyone who attempts to harass and intimidate a person because of that person’s race, color, religion, ancestry, national origin, physical disability, mental disability or sexual orientation.
Final Remarks

As a final point, teachers have asked us to stress to the students that they can make a difference.  The facilitator should tell the class that fighting hate crime takes both courage and community.

Courage.  Hates crimes are ugly things.  Most people understandably want to ignore them and pretend that they aren’t happening in their community — or that they’ll go away if we just ignore them.  Standing up to the bullies that commit hate crimes can be a very hard thing to do — and it takes a lot of courage.  The facilitator should urge the students to find the necessary courage to take a stand against this type of conduct.  The facilitator should point to the example of courage found in the Statement of Facts when the two students yell at White and the Hispanic students to stop.
Community.  The facilitator should then note that courage alone by a single person may not be enough.  But if that courage spreads to others, it can and will be enough.  The facilitator should tell the class that if they see someone who has the courage to stand up against this type of conduct, they should not let him or her stand alone.  Instead, they should show the community spirit to stand with them.  If they can do this - - if they can show the courage and community necessary to fight against hate crimes - - they can and will make a difference.  The facilitator should point to the example of community found in the Statement of Facts when the disabled student asks her aide to go find a teacher.  
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